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• Florida Statutes provide that the owner or operator of a facility is liable 
for all costs of removal or remedial action resulting from the release of a 
Hazardous Substance as defined under federal law. Fla. Stat. §
403.727(4). The liable person is the “person responsible for site 
rehabilitation” (“PRSR”). Fla. Stat. § 376.301(31).

• The practical effect: the owner of a contaminated site (or, in some 
cases, some other responsible party) must, in most cases, conduct 
environmental site rehabilitation (“ESR”).

• The ESR Process is governed by Rule 62-780, F.A.C., Contaminated Site 
Cleanup Criteria.

• The Brownfields Program is for sites undergoing ESR.

Travis Moore Hearne, Esq., Shareholder, Mechanik Nuccio Hearne & Wester, P.A.

Overview
Environmental Site Rehabilitation



• ESR has the following key components:

• Site Assessment (“SA”): governed by 62-780.600, F.A.C. Determine 
the types of contaminants present, site characteristics, determine the 
horizontal and vertical extent of contamination.

• Source Removal: governed by 62-780.525, F.A.C. Removal of 
specific known contaminant sources in order to reduce exposure or 
control contaminant migration.

• Remedial Action: governed by 62-780.700, F.A.C. Excavation and 
disposal, treatment, or other methods to actively reduce contaminant 
levels.
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Components
Environmental Site Rehabilitation



• No Further Action (“NFA”): governed by 62-780.680, F.A.C. A 
proposal by the PRSR to finalize ESR. May propose use of controls, if 
necessary, or not, if cleanup target levels (“CTLs”) are met. 

• Implementation of Controls: governed by FDEP’s institutional 
controls procedures guidance (“ICPG”).

• Site Rehabilitation Completion Order (“SRCO”) or Conditional 
SRCO (“CSRCO”) issued. SRCO/CSRCO constitutes final agency action 
regarding cleanup activities. 62-780.680(9).
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Components
Environmental Site Rehabilitation



• Florida statutes authorize the use of controls to support conditional 
closure of contaminated sites. Fla. Stat. § § 376.30701; 376.81; 376.3078.

• Controls function to prevent or minimize exposure to contaminants that 
cannot be fully remediated and must remain in place following site 
remediation.

• Controls provide an expedited and economical way to impose 
requirements on a site that prevent or minimize potential future exposure 
to contaminants. 
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Overview
Conditional Closure



• Goals: Eliminating or minimizing exposure, migration, and leaching.

• Two broad categories of controls: Engineering Controls (“ECs”) and 
Institutional Controls (“ICs”).

• ECs are physical objects or processes that reduce or eliminate exposure 
to or migration of contamination. Fla. Stat. § 376.301(17). 

• ICs are legal or regulatory restrictions on the use of the site that reduce 
or eliminate exposure to or migration of contamination. Fla. Stat. §
376.301(21).
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Types of Controls
Conditional Closure



• Examples of ECs: 

• Two-foot thick layer of clean fill placed over areas of remaining deeper 
soil contamination to prevent exposure;

• Impervious surfaces (including asphalt, concrete, building slabs or 
foundations) placed over areas or remaining deeper soil contamination to 
prevent exposure and infiltration/leaching;

• Slurry walls or other hydraulic barriers to prevent migration of 
groundwater contamination.
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Types of Engineering Controls
Conditional Closure



Types of Institutional Controls

• Primary types of ICs: 

• Groundwater use restrictions (wells, stormwater features, 
dewatering).

• Land use restrictions (prohibition of residential and related uses)

• Accomplished via declaration of restrictive covenant (“DRC”) or non-
DRC IC (“NDIC”); namely, existing permitting rules and regulations, 
specified GIS databases (i.e., FDOT, CSX).
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Conditional Closure



The Nuts & Bolts: ICPG Submission Items
ICPG Guidance & Submission

• Once conditions set forth in 62-780.600 are met, PRSR may submit a 
site rehabilitation completion report (“SRCR”) and no further action 
proposal (“NFA”) that proposes and details controls.

• Procedures to impose controls are set forth in FDEP Institutional 
Controls Procedures Guidance (“ICPG”).

• ICPG Available online: 
https://floridadep.gov/waste/waste/content/institutional-controls-
procedures-guidance
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https://floridadep.gov/waste/waste/content/institutional-controls-procedures-guidance


The Nuts & Bolts: ICPG Submission Items 
ICPG Guidance & Submission

• Items and tasks to be prepared/submitted:

• Attachment 5, Technical Checklist
• Attachment 6, Legal Referral and Checklist
• Title work: ownership & encumbrance (“O&E”) or property 

information report (“PIR”);
• Notice letters and published notices, if applicable
• Draft DRC, if applicable
• Exhibits to DRC, if applicable
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The Nuts & Bolts: ICPG Submission Items 
Attachment 6 – Legal Referral and Checklist

• Final pages of Attachment 6 detail the items that must be submitted 
with the IC/EC Package. First table shows types of ICs.
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The Nuts & Bolts: ICPG Submission Items 
Attachment 6 – Legal Referral and Checklist

• Second table shows items required to be submitted with all ICs.
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The Nuts & Bolts: ICPG Submission Items 
Attachment 6 – Legal Referral and Checklist

• Third table shows items required to be submitted with DRC ICs.

Travis Moore Hearne, Esq., Shareholder, Mechanik Nuccio Hearne & Wester, P.A.



The Nuts & Bolts: ICPG Submission Items 
Attachment 6 – Legal Referral and Checklist

• Fourth table shows items required to be submitted with NDICs.
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The Nuts & Bolts: ICPG Submission Items 
DRC IC Components

• DRC ICs required when:

• No NDIC available for groundwater restriction;

• Engineering controls apply;

• Land use restrictions apply.
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The Nuts & Bolts: ICPG Submission Items 
DRC IC Components

• DRC
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The Nuts & Bolts: ICPG Submission Items 
Example DRC
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The Nuts & Bolts: ICPG Submission Items 
Title Work & Notice Letters
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• Notices required by 62-780.220(7), F.A.C.:



The Nuts & Bolts: ICPG Submission Items 
Title Work & Notice Letters
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• Notices required by 62-780.220(7), F.A.C.:

• Local governments with jurisdiction over IC/EC area;

• Real property owners (“RPOs”) within IC/EC area;

• Tenants within IC/EC area (multiple tenants can be noticed 
via publication);

• Holders of “materially affected” encumbrances.



The Nuts & Bolts: ICPG Submission Items 
Title Work & Notice Letters
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• Identifying “materially affected” encumbrance holders requires 
review of PIR / O&E (title report).

• Legal judgment necessary to determine nature of encumbrances.

• Ambiguity in “materially affected” standard.

• Often utilities, mortgage holders, cross-easements, are “materially 
affected”

• Monetary liens & notices of commencement not generally 
“materially affected,” since no right to possess or enter property that 
conflicts with IC/EC.

• PIR / O&E must be no more than 6 months old.
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